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Guardianship is not the ONLY Option (v
Guardianship should always be approached as a last resort. ‘
But what do you do if someone you work with is deemed

incapacitated but may be able to make and communicate
decisions? What if the person has friends, family members, or
professionals who help them understand and make choices?
What if you are not sure?

In those situations, it may not be appropriate, ethical, or
consistent with South Carolina law to file a petition seeking to
put the person under guardianship. Instead, you should
consider and attempt, or encourage your client to attempt, a
less restrictive alternative that preserves autonomy and legal
rights to the maximum extent possible.

This brochure provides attorneys and their clients with
information and resources to help them explore and consider
less restrictive alternatives to guardianship

What South Carolina Law Says

In South Carolina, people should only be ordered into guardianship if they are incapacitated and if a
guardianship is “necessary.”1 Before the Court can consider the “necessity” of guardianship, the
Petitioner must plead and prove that there are no “less restrictive alternatives” that could provide the
assistance the person needs “in lieu of guardianship.”2

Therefore, by definition, if a person can use a “less restrictive alternative,” guardianship is not
“necessary” and should not be sought or ordered.

+20 ® \What this Means for Attorneys
f It means that guardianship is NOT the only option for people with disabilities. It also means that if you
1\ are counsel for the Petitioner, you should explore whether “less restrictive alternatives” could help the
person before seeking guardianship.

What are “Less Restrictive Alternatives”?
There are many “less restrictive alternatives” that can help people understand, make, and
communicate decisions and direct their lives in lieu of guardianship.3 These include, but are
not limited to, Supported Decision Making, General and Healthcare Powers of Attorney,
General and Psychiatric Advanced Directives, and Representative Payee arrangements. O
Notably, Supported Decision-Making (SDM) has been gaining in recognition and use in the coo \ 1;7
last decade.4 People use SDM when they work with people they choose who help them . ;
understand the situations and choices they face, so they may make their own decisions and %o N
N

direct their lives without a guardian. ®re ™
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In this way, SDM mirrors how attorneys must work with their own clients who have disabilities.
Under South Carolina Ethical Rule 1.14, if a client has diminished capacity, the attorney must “as
far as reasonably possible, maintain a normal client-lawyer relationship with the client.”
Comments to the Rule state that “The normal client-lawyer relationship is based on the
assumption that the client, when properly advised and assisted, is capable of making decisions
about important matters” and that clients may want “family members or other persons [to]
participate in discussions with the lawyer.”

This ethical rule describes a textbook example of SDM: clients with disabilities working with their lawyer and
others they choose to take part in and make decisions regarding their legal representation. Indeed, people
with intellectual and developmental disabilities have been found to be able to use SDM to engage in legal
representation,5 consent to and take part in medical and mental health care,6 and choose whether to
engage in social and romantic relationships.7 In another study, people with serious mental iliness were found
to be able to use SDM to make decisions in life areas including financial management, healthcare, and
housing.8

How Can | Learn More about and Explore Less Restrictive Alternatives?
There are many resources available to help you and your clients learn about and explore less
restrictive alternatives to guardianship. These include the American Bar Association's PRACTICAL
tool, which provides a step-by-step process attorneys can follow to help determine if
guardianship or a less restrictive alternative is available and appropriate.9

We can help!

If you have questions about less restrictive alternatives to guardianship, please call Able South Carolina at
803-779-5121 or the Southeast ADA Center at 404-941-9001. We can help you identify information and
resources that can help you and your clients decide if a less restrictive alternative is available and appropriate.
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